M E M O R A N D U M

Date:

February 11, 1998

To:

Brad 

cc:

Esq.

From:

John B. Wood

Re:

Standard Requirements for Lease Provisions for Retail Space



We have reviewed, in light of B's new policy of retail establishment leasing criteria,  the existing proposal for the move of Store #xx from "Waikiki Business Plaza" to Store #1xx of the "Waikiki Business Plaza Building" and have the following comments:

1.  Relocated Premises. There appears to be some confusion in the various correspondence reviewed by us on the definition of "Waikiki Business Plaza", "Waikiki Business Plaza Building"  and "Waikiki Shopping Plaza."  The existing store materials reflect the designation of existing Store #31 as "Waikiki Business Plaza."  The additional materials reflect the new store space at Waikiki Shopping Plaza, however, the form Lease reflects the demised premises as "Waikiki Business Plaza."  Please provide clarification on the differences, if any.  If the intention is to substitute the first page of an indenture of lease and continue the old form and rider  for Store #31 to become the lease for Store #104, it would seem that the description would need to reflect Waikiki Shopping Plaza as well as the description of the complex.

2.  Construction Period.  During the build-out period for the new store space, you should not pay base rent, CAM, operating expenses, taxes, tap charges, barricade charges or supervision, profit, general conditions or overhead on your construction.  

3.  CAM.  Common Area Maintenance or operating expenses should have the proportionate share denominator include all rentable area of all buildings and common areas of the complex including basement space.  In the event of majors or anchor stand-alone buildings, an appropriate allocation of taxes to such areas reducing the mall area tax pass through would be required.  No capital disbursements, replacements or improvements of any common area or core, shell or roof should be allowed nor should repaving or restriping of parking decks, ramps or lots.  Areas exclusively dedicated to majors or reasonably located to benefit majors mostly should be excluded from operating or common area maintenance charges to mall tenants.  The total reimbursement of taxes and common area expenses should not exceed the actual costs for the complex after deducting any direct reimbursements for special services or privileges.  Total reimbursement by all tenants should give no return on actual costs except for complete reimbursement of the landlord.  Real estate taxes should not be double-billed under the CAM provisions and the tax provisions.  Common area costs should not include any replacements, improvements or initial construction of the complex, off-site costs, satisfaction of governmental conditions for permits, or salaries of maintenance or security managers or higher personnel.

4.  Percentage Rent.  Percentage rent should be reduced by any contributions to Marketing or Merchants' Associations and additional rent payments for common area maintenance, operating expenses or taxes.

5.  Percentage Rent Exclusions.  Gross receipts should have our standard deductions and should only include in gross sales, sales of merchandise when booked as opposed to payments against gift certificates or layaway deposits.  Additionally, discounts or deducts for charges by credit card companies should be excluded.  There should be a credit for receipts against services such as wrapping, postage, delivery, shipping or providing boxes for gifts.  Gross receipt calculations should not occur greater than semi-annually and in the event on any annual basis there is a deficit or short fall in one year it should carry forward and back for an adjustment against gross receipts payments.

To the extent gross receipts exceed $8 Million, percentage rent should be reduced to three (3) percent of all sales thereafter.

6.  Transition Costs.  During the transition, there should not be duplicate rent, nor should there be payments for additional rental items after the removal from the existing store space.

Upon surrender, there should be a complete release by landlord thereafter on the old space.

7.  Fees.  Grand opening fees and advertising fees should be deducts from percentage rent and any advertising should not exceed fifty ($.50) cents per square foot per month.  Merchants' Associations should have one vote only by the landlord and have the landlord contribute based on the smallest store. Marketing of the complex should be non-discriminatory and there should be no fee for management of marketing or the Merchants' Association paid to the landlord or any affiliate of the landlord.  Grand opening fees should be utilized in a non-discriminatory manner and be deducted from percentage rent.

8.  Early Termination.  B requires an early termination right after three (3) years with a payment to the landlord for their unamortized brokerage and installation costs as well as a termination right after five years on a similar basis.  A termination right at the seventh (7) year would be at no cost.  In the event gross sales do not meet B's policy per store within any of the first three (3) years, termination should be as of right with no payments by tenant.  The current language voids the termination right if the sales meet the threshold in any of the first three (3) years.

9.  Additional Rent.  All additional rental charges for operating expenses and taxes should have the right of B to audit the same and in the event overcharges occur of greater than two (2) percent, auditing charges of B should be reimbursed.

10.  Operating Covenant.  Hours of operation should be only mandatory on such days and after 4 pm each day to the extent that at least sixty five (65) percent of interior stores plus one major is required to remain open and actually does remain open during such days and hours.  

11.  Use of Premises.  The use clause in the proposal should be augmented by services such as reconstruction, restoration or maintenance of articles sold, including, but not limited to, leather work, leather reconditioning, supplying shoe laces and other incidental accessories and the sale or promotion of incidental make-up and perfume if offered by B's at its other stores.

12.  Base Rent Penalty.  Any increase in base rental due to failure to achieve percentage rent is unacceptable.  If percentage rent is not being paid, then the traffic of the center is not sufficient.  The solution is greater marketing and advertising of the center or a better mix of tenants, but not to penalized B for low sales.  Similarly there should be no increase in base rent for additions of additional majors or anchors since any traffic improvement will be demonstrated in percentage rent increases.  

13.  Temporary Closings.  There should be no prohibition against going dark for renovation or seasonal presentations provided the periods are reasonable.

14.  Items Affecting Operations.  Any change in the common areas, lay-outs of the complex or interference with the store front, access or view of the store should be prohibited.  Any risers, conduits or other building systems should not be routed within five (5) feet of the store front and must be within wall areas.


15.  Lease Extension.  B's protection with the right to extend any lease for a period of ten (10) years should be included. 

16.  Landlord's Delivery of Premises.  The store core, shell and other building services should be delivered violation and condition free and ready to receive B's improvements.  If any temporary Certificate of Occupancy or other permits are necessary before construction commencement, rent should abate and the construction period expand to accomodate time needed to pull such or for delay's caused by landlord.  The delivery condition of the store should be, in addition, hazardous material free and warranted as such.

17.  Co-tenancy and Other Requirements.  In the event greater than twenty (20) percent of the stores or twenty (20) percent of the floor area including majors of the complex go dark or are vacant, B should have the right to terminate.  In the event parking is limited, there should be a prohibition against kiosks or other improvements or transfers which limit parking availability. For stores over 3,000 square feet, landlord should maintain a minimum parking ratio.  All additional rentals, taxes and common area operating expenses or CAM should be based on gross rentable figures irrespective of  whether they are occupied, leased or operating.  There should be no administrative fee for calculating reimburseables or managing the complex.

18.  HVAC.  To the extent air conditioning and heating equipment is required to be installed by B, necessary openings for air intake and appropriate quantities of condensor cooling water should be provided at no additional cost to B by the landlord.  All such air intake and condensor water availabilities should be in place at an appropriate point in the store and there should be meters and junction boxes with sufficient power acceptable to our architect and water and sewer lines at reasonable locations.  Any fire systems or sprinklerization should be already installed by the landlord, although reasonable relocations or or modifications to sprinkler heads would be defrayed by B.

19.  Radius and Exclusives.  Any radius clauses must be reviewed by B's counsel.  Additionally, exclusive areas of non-compete commitments from the Landlord should be addressed by the retail sales division.  In the event B is unable to break even on costs to operate the store by the second year, at B's election, the store should be allowed to go dark with basic rent continuing to be paid in the event B's does not elect to terminate.

20.  Lease Transfers.   Leases must be in B Retail, Inc. with the right to assign or sublease to any affilicated company controlled by, controlling or under common control with B Retail, Inc.  B accepts no requirements for guarantees of parents.  B requires the right to assign or sublet with the reasonable approval of landlord not being unreasonably withheld or delayed, subject only to the proposed use by the sublessee or assignee not being in conflict with other pre-existing exclusives at the complex and reasonable creditworthiness of the candidate for subleasing or assignment.  B should have the right to change its trade name, and the  use and trade name changes in connection with a reasonably acceptable assignee or subtenant should be allowed.  Sharing profits by landlord should be based only on leasehold/market rent value, and not on other consideration received by B. 

21.  Maintenance of Complex.  There should be a mandatory covenant requiring the complex to be maintained, preserved, cleaned and operated in a first class manner as a high quality shopping complex and in the event of failure so to do after sixty (60) days notice by B, B should have the right to terminate.

22.  Surrender Upon Expiration.  B accepts no redelivery conditions or costs at the end of the term of the lease.  B reserves the right to remove all trade fixtures provided it roughs in and restores the removal areas.

23.  Casualty/Condemnation.  Fire, casualty and condemnation should have the ability of B to terminate the lease in the event B plus sixty-five (65) percent of the stores and all major anchors are not in place within six (6) months after the fire or in the event more than twenty (20) percent of the parking is unable to be restored.

24.  Non-Disturbance.  For any stores over three thousand (3,000) square feet, non-disturbance and recognition agreements must be obtained from any superior ground lessor or superior mortgagees.

25.  Time of Essence/Ability to Perform.  B will not accept time is of the essence clauses in any leases.  Force majeure provisions should be mutual.

26.  Computations and Audits.  All computations for charges for additional rentals, including operating expenses, common area maintenance or taxes must be based on generally accepted accounting standards and principles consistently applied from year to year.  Books and records must be made available for B or their accountants to review the same on prior reasonable notice at any time.

27.  Default.  With respect to default and notices to cure, reasonable time after notice for cure is required before lease termination and notices must go to the New York Headquarters and in addition to B's counsel and the local store manager.

28.  Compliance With Law.  With respect to any issues of compliance with laws or Americans With Disabilities Act, any such compliance for pre-existing conditions or for laws in effect at the time of execution of the store lease should be absorbed without pass through to B. Such charges would be excluded from common area maintenance, operating expenses and taxes.  B would undertake to continue to cause the interior of the store space to comply with new laws, but not to the extend such require structural alterations or changes in the common elements or systems of the complex.

29.  Signs.  To the extent any central signage or pylons exist, costs associated therewith would not be included in common area maintenance or operating expenses except in the event B is entitled to utilization thereof.  B should have equal rights to signage locations at the complex.

30.  Litigation Costs.  To the extent B is required to resort to litigation to enforce the obligations of the landlord or to obtain rights contained in the lease, all costs associated therewith in the event  B prevails must be reimbursed by the landlord.

31.  Legal Review.  Of course the text of leases is subject to legal review by headquarters counsel in New York.     

32.  Other Leases.  To the extent any accommodations or considerations at other sites are  inducement  for any particular transaction, such inducements must be contained as warrants and representations in the particular transaction for which inducement is caused or contained in separate unconditional contemporaneously executed side agreements.  This would include promises of space at other locations on terms fully negotiated or promises of release of transfer from other locations.

33.  Alterations.  Any alterations after the initial alterations which conform to B's standard layouts would not require landlord's consent or approvals to the extent such do not alter the basic design of the facade or store front or do not exceed $75,000.00.

34.  Trade Name.  Any use of the B name in advertising or otherwise must be with the reasonable consent of B.  

35.  Architect and Engineering Review.  All landlord's standard work for core shell building systems and store front should be subject to review by retail and architectural and engineering departments and B's does not contribute to the cost of demising walls among stores.

36.  Relocations.  B accepts no general relocation.

 It would be our recommendation that the lease, together with the existing special conditions, be modified to take into account our additional concerns and reviewed by headquarters counsel.  Please let us know if we may be of any further assistance.

